powering people

Subject: Power Sector’s views on Corporate Sustainability Due Diligence Directive (CSDDD)
trialogue negotiations

Brussels, 04 December 2023

Dear Co-legislators,

As interinstitutional negotiations on the Corporate Sustainability Due Diligence Directive (CSDDD)
progress towards an agreement, the European power sector would like to reiterate its key messages
to achieve a workable European framework for sustainable corporate governance.

Overall, Eurelectric welcomes the advancement of interinstitutional negotiations with a view to
harmonising due diligence requirements across Europe. However, we are concerned by a recent push
to expand the Directive’s reach beyond its objective of helping companies identify and manage the
negative impacts of their own operations and supply chain.

While it remains important that a coherent framework is adopted without delay, negotiators need to
ensure legal certainty and reasonable administrative burden for companies that seek to mainstream
sustainability in their operations. To achieve these objectives, it is key to:

e Align obligations regarding climate plans (Art.15) on existing legislation. The adoption of a
climate plan is foreseen under the Corporate Sustainability Reporting Directive (CSRD).
Consequently, obligations in relation to such a plan should rely on what is already set forth
under the CSRD. This is the case because the primary focus of this Directive lies on human
rights, good business conduct and environmental due diligence, following the framework for
minimum safeguards known from the EU Taxonomy. Hence, the implementation of climate
plans under this Directive must derive from the consistent application of an obligation of
means across this Directive. In addition, the linkage to directors' remuneration in Art. 15.3
should be deleted, as it should remain a national competence.

e Limit the scope of the Directive to the supply chain of companies (Art.3). The leverage of
companies on their off takers is strictly limited by commercial law and imbalanced customer
relations. Indeed, companies can often not effectively monitor the future transactions and
contracts of their downstream business relations, which often classify as trade secrets. The
provisions of this Directive should therefore be limited to the upstream value chain of
companies. If downstream responsibility is part of the scope, it is important it only implies
duties to a reasonable and practical extent.
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e Avoid a generalization of civil liability (Art.22). The civil liability of companies should be
limited to cases in which they have caused an adverse impact, meaning that there is a clear
causal link between the breach of companies’ duties and the relevant damage. The possibility
for a company to prioritise should also be taken into consideration for its potential liability
under Article 22. A company should not be held liable if an adverse impact arises from an
activity or operation that was legitimately not prioritised. An extension of civil liability to
provisions other than regarding due diligence obligations would create significant legal
uncertainty for companies with complex supply chains. Loose access conditions to litigation
would additionally create incentives for excessive legal action and reduce the ability and
willingness of companies to undertake the massive investments needed for the green
transition. We are therefore concerned by compromise solutions that would widen the legal
standing of unaffected stakeholders and introduce new measures such as limitation periods
or injunctive measures. Finally, the burden of proof in cases involving companies’ civil liability
needs to lie with the claimant.

e Consider harmonisation at least of the key elements of this Directive (Art.4-8) instead of a
set of minimum rules. The latter leads to a fragmentation of the Single Market if Member
states determine different due diligence requirements for the same companies. Indeed,
several Member States have taken initiatives that can be detrimental to the Single Market
despite their good intentions. Harmonised rules are a necessary prerequisite for value chains
to be manageable, since companies have suppliers from across the EU. Beyond the
administrative burden of fulfilling multiple due diligence obligations, it would also undermine
fair competition. Finally, a minimum directive allowing for national differences will also imply
ongoing regulatory instability for EU-based companies. Considering the substantial
obligations deriving from value chain legislation in terms of contractual procedures, data
collection and IT setup, fragmentation needs to be avoided.

e Ensure alignment with established international reference standards such as the United
Nations Guiding Principles on Business and Human rights and the OECD Guidelines on
Responsible Business Conduct, as proposed by the European Parliament. Coherence should
also generally be maintained with other European legislation. This concerns both existing
legislation such as the Taxonomy Regulation and the Sustainable Finance Disclosure
Regulation (SFDR) and the proposed Regulation for a ban on goods made using forced labour.

We hope that our considerations will meet your understanding and remain at your disposal for any
further question on the above points.

Yours sincerely,

Charlotte Renaud
Head of Market & Customers
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